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Stephen S, Sayad, State Bar No. 104866
David D. Stein, State Bar No. 112074
Clifford A. Chanler, State Bar No. 135534
Laralei C. Schmohl, State Bar No. 203319
CHANLER LAW GROUP

655 Redwood Highway, Suite 216

Mill Valley, CA 94941

Telephone: (413) 380-9222

Facsimile: {415) 380-9223

Attorneys for Plaintiffs
Whitney R. Leeman, Ph.D.
and Michael DiPirto

SUPERIOR COURT OF CALIFORNIA - CITY AND COUNTY OF SAN FRANCISCO

WHITNEY R. LEEMAN, Ph.D., Consolidated Case No. CGC-003-418025
Plaintiff, {Consolidated with Case Nos. 418027, 418030,
418031, 418033, 418034, 418036, 418037,
Vs, 418039, 418040, 418041, 418042, 418044,
418045, 419705, 422636, 422691, 424682 and
ARC INTERNATIONAL NORTH 429467)

AMERICA, INC., et al.,
STIPULATION AND [PROPOSED]
Defendants. ORDER RE: CONSENT JUDGMENT

AND CONSOLIDATED ACTIONS.

1. INTRODUCTION

1.1 Plaintiff and Settling Defendant This Consent Judgment is entered into by and
between plaintiff Michae! DiPirro (hereafier “Mr. DiPirro” or “Plaintiff ") and detendant Certified
International Corporation (hereafter “Certified” or “Settling Defendant™), with Plaintiff and
Certified collectively referred to as the “Parties” and Mr. DiPimre and Certified each being a

“Party.”
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1.2 Plaintiff Mr. DiPirro is an individual residing in San Francisco, California, who secks
to promote awareness of exposures to toxic chemicals and improve human health by reducing or
eliminating hazardous substances contained in consumer and industrial products.

1.3 General Allegations Mr. DiPirro alleges that Certified has manufactured, distributed

and/or sold i1n the State of California certain goblets, and other glassware mtended for
consumptien of food and/or beverages with colored designs on the exterior (with such products
referred to herein as the “Preducts™) with materials in that colored artwork, designs or markings
that contain lead (and/or lead compounds) that are listed pursuant to the Safe Drinking Water and
Toxic Enforcement Act of 1986, California Health & Safety Code §§25249.5 ¢f seq., also known
as Proposition 63, to cause cancer and birth defects and other reproductive harm. Lead (and/or
lead compounds) shall be referred to herein as “Listed Chemicals.” ._

1.4 Notices of Violation On February 7, 2003, Mr. DiPirro served Certified and various
public enforcement agencies with documents, each entitled *“60-Day Notice of Violation”
{*Notice”) that provided Certified and such public enforcers with notice that alleged that Certified
was in violation of Health & Safety Code §25249.6 for failing to warn purchasers that certain
products that it sold expose users in California to lead and lead compounds. On or before August
15, 2004, Mr. DiPirro shall serve a Supplemental Notice on Certified and all required public
enforcers expanding Plaintiff’s prior allegations concerning the Products to include alleged
exposures to cadmium {“Supplemental Notice™)

1.5 Complaint On March 6, 2003, Mr. DiPirro, in the interest of the general public in
California, filed a complaint (hereafter referred to as “Complaint™ er the “Action™) in the Superior
Court for the City and County of San Francisco against Certified, alleging viclations of Health &
Safety Code § 25249.6 based on the alleged exposures to cne or more of the Listed Chemicals
contamed in certain products sold by Certified. Pursuant to orders of the San Francisco Superior
Court, the Complaint has been consolidated with a number of complaints under the caption of
Whitney R. Leeman, Ph.D. v. ARC International, et al., San Francisco Superior Court Action
No. 418025. Upon the running of the 60-day periods associated with the issuance of the

Supplemental Notice, and provided that no authorized public enforcer of Proposition 65 initiates
-2-
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an action against Certified based on the additional allegations therein contained in the interim, the
above captioned Complaint and this Consent Judgment shall be deemed such that the definition of
“Listed Chemicals™ as used herein shall likewise be deemed to have been expanded from lead
{and/or lead compounds) to include the listed chemical, cadmium, as well.

1.6 No Admission Certified denies the matenial factual and legal allegations contained in

Plaintiff’s Notice and Complaint and maintains that all products that it has sold and distributed in
California including the Products have been and are in compliance with all laws. Nothing in this
Consent Judgment shall be construed as an admission by Certified of any fact, finding, issue of
law, or violation of law, nor shall compliance with this Agreement constitute or be construed as
an admession by Certified of any faet, finding, conclusion, issue of law or violation of law.
However, this section shall not diminish or otherwise affect the obligations, responsibilities and
duties of Certified under this Consent Judgment,

1.7 Consent to Jurisdiction For purposes of this Consent Judgment only, the Parties
stipulate that this Court has jurisdiction over the allegations of violations contained in the
Complaint and personal junisdiction over Certified as to the acts alleged in the Complaint, that
venue is proper in the County of San Francisco, and that this Court has jurisdiction to enter this
Consent Judgment and to enforce the provisions thereof.

1.8 Effective Date For purposes of this Consent Judgment, the term “Effective Date”

shall mean the date upon which this Consent Judgment is approved and cntered as a judgment by

the Court.

2. INJUNCTIVE RELIEF;: REFORMULATION

Certified shall comply with each of the follewing terms of injunctive relief, including the
reformulation commitments, according to the deadlines set forth in subsections 2.1 through 2.6

helow:

-3
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2.1 Interim_Reformulation Reguirements For Glassware Products Manufactured

Between the Effective Date and December 31, 2004. All Products manuflactured after the
Eflective Date, but before December 31, 2004 that are reasonably likely 1o be seld in California

shall either:

i use decorating materials containing less than 0.06% lead by weight
as measured at Certified’s option, either before or afier the maternal
is fired onto {(or otherwise affixed to) the glassware, using a sample
size of the matenials in question measuring approximately 50-100
mg and a test method of sufficient sensitivity to establish a limit of
quantitation (as distinguished from detection) of less than 600 parts
per million (*ppm™}); or

ii. achieve a result of 1.75 ppm or less for lead when tested under the
protocol attached as Exhibit A.

For purposes of this Agreement, a Product is “manufactured” at the time that the exterior
decoration is fired onto {(or otherwise affixed to) the Product. This subsection (2.1) excludes
those Products covered by subsections 2.2 (children’s products) and 2.4 (new designs).

2.2 Final Reformulstion Reguirements for Products Intended For Use By And

Marketed And Sold To Children All Products manufactured after October 31, 2004, that are

reasonably likely to be sold in California that are intended or marketed primarily for use by
children, shall only use decorating materials confaining less than 0.06% lead by weight as
measured, at Certified’s option, either before or after the material is fired onto {or otherwise
affixed to) the glassware, using a sample size of the materials in question measuring
approximately 50-100 mg and a test method of sufficient sensitivity to establish a limit of
quantitation of less than 600 ppm. As used in this Consent Judgment, “intended or marketed
primarily for use by children” shall be deemed to mean the Products identified on Exhibit B
hereto and products anzlogous thereto (including, but not limited to, certain sizes of juice glasses,
as well as Products decorated with animated characters and which are typically used by children.)
In the event of a future dispute concerning whether a product is analogeus to a Product identified
on Exhibit B (and hence “intended or marketed primarily for use by children™), Mr. DiPirro shall

notify Certified of his position in writing and shall meet and confer with Certified to attempt to
-4 -
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resolve the issue during a period not to exceed 30 days from the date of the written notice. If the
issue 1s resolved at this point such that a product will be considered (o be “intended or marketed
primarily for use by children,” Certified shall be given up to two months to cease its current
manufacturing of the Product in question and 10 address the requirements of this subsection with
respect to that Product or discontinue it. If no such resolution is forthcoming, Mr. DiPirro and/or
Certified shall seek the opinion of the California Attorney General's Office within 10 days
following the expiration of the 30-day meet and confer period or, if the Attorney General declines
to assist, institute, within thirty (30) days thereafter, a binding arbitration proceeding with the
American Arbitration Association in San Francisco whose decision shall be final. If the issue is
resolved by the arbitrator such that a product will be considered to be “intended or marketed
primarily for use by children,” Certified shall be given up to thirty (30) days to cease its current
manufacturing of the Product in question and to address the requirements of this subsection with
respect to that Product or discontinue it. The cost of any arbitration services utilized shall initially
be shared by both parties; therefore, the party not filing the petition shall be obligated to
reimburse the filing party fifty percent (50%) of the filing fees within ten (10) days of the
inmtiation of the proceeding. However, the prevailing party shall ultimately be entitled to, in
addition to attorneys’ tees as set forth in Section 8, reimbursement for its share of the Ametican

Arbitration Association's fees and costs.

2.3 Interim Reformulation Requirements For Glassware Products Manufactured
Between January 1, 2005 and December 31, 2007 All Products manufactured between January
1, 2005_and December 31, 2007 that are reasonably likely to be sold in California shall either:

i. use decorating materials containing less than 0.06% lead by weight
as measured at a Certified’s option, either before or after the
material is fired onto (or otherwise affixed to) the glassware, using
a sample siz¢ of the materials in question measuring approximately
30-100 mg and a test method of sufficient sensitivity to establish a
limit of quantitation of less than 600 ppm; or

ii. achieve a result of 1.5 ppm or less for lead when tested under the
protocol attached as Exhibit A.

This subsection (2.3) excludes those Products covered by subsections 2.2 (children’s products)

-5.
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and 2.4 (new designs).

2.4 Final Reformulation Requirements For Newly-Designed Glassware Products All

glassware Products manufactured afier December 31, 2004, that are reasonably likely 1o be sold
in California and that contain new designs, shall use only decorating materials containing less
than 0.06% lead by weight as measured, at Certified’s option, either before or after the material is
fired onto (or otherwise affixed to) the glassware, using a sample size of the materials in question
measuring approximately 53-100 mg and a test method of sufficient sensitivity to establish a limit
of quantitation of less than 600 ppm. As used in this subsection, “new designs” shall be deemed
to mean Products involving any new patterns, cclors or designs for which 25% or more of the
decoration of an existing pattern, color or design, as measured by decorated surface area, has heen
modified. (However, if the new color, which is added to an existing design contains a lower lead
content than the color it is replacing by at least 50%, then the Product shall not be considered a
“new design” on the basis of that change in color.) In the event of a future dispute concerning
whether a product involves a “new design” for purposes of this subsection, Mr. DiPirro shall
notify Certificd of his position in writing and shall meet and confer with Certified to attempt to
resolve the issue for a pericd not to exceed 30 days from the date of the written notice. If the
issue is resolved at this point such that a product will be considered to be of a “new design™ for
purposes of this Consent Judgment, Certified shall be given up to two months to cease its current
manufacturing of the Product in question and to address the requirements of this subsection with
respect to that Product or discontinue it. If no such resolution is forthcoming, Mr. DiPirro and/or
Certified shall collectively seek the opinion of the California Attorney General's Office within 1¢
days following the expiration of the 30-day meet and confer period or, if the Attorney General
declines 1o assist, institute, within thirty (30) days a binding arbitration proceeding with the
American Arbitration Association in San Francisco whose decision shall be final, [f the issue is
resolved by the arbitrator such that a product will be considered to be of “new design,” Certified
shall be given up to thirty (30) days to cease its current manufacturing of the Product in question
and to address the requirements of this subsection with respect to that Product or discontinue it.

The cost of any arbitration services utilized shall initially be borne by both parties; therefore, in
-6 -
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which the party not filing the petition shall be obligated to reimburse the filing party fifty percent
(50%) of the filing fees within ten (10) days of the initiation of the proceeding. However, the
prevailing party shall ultimatety be entitled to, in addition to attorneys’ fees as set forth in Section
8, reimbursement for its share of the unreimbursed American Arbitration Association’s fees and
COSts.

2.5 Final Reformulation Reguirements For All Glassware Products Manufactured
After December 31, 2007 All Products manufactured after December 31, 2007, that are
reasonably likely to be sold in California shall only use decorating materials containing less than
0.06% lead by weight as measured, at Certified’s option, either before or after the material is fired
onto {or otherwise affixed to) the glassware, using a sample size of the materials in question
measuring approximately 50-100 mg and a test method of sufficient sensitivity to establish a limit
of quantitation of less than 600 ppm.

2.6 Additional Interim and Final Reformulation Requirements Concerning
Decoration Within the Lip and Rim Area, Including With Respect te Cadminom. All

Products manufactured after the Effective Date that are reasonably likely to be sold in California
shall not contain any designs or decorations within the top twenty (20} millimeters of the exterior

surface as measured by the protocel attached as Exhibit C, except;

i metallic-based designs or decorations containing ne detectable fead
or cadmium. For purposes of this subsection, “no detectable lead or
cadmium”™ shall mean that neither lead nor cadmium is detected at a
level above 02% (for lead) or .08% (for cadmium) by weight,
respectively, using a sample size of the materials in guestion
measuring approximately 50-100 mg and a test method of sufficient
sensitivity to establish a limit of quantitation of less than 200 ppm;
and

ii. drinkware that has less than a total of sixty (60} millimeters of
decorating area below the external rim and which is not “intended
or marketed primarily for use by children” {e.g., shot glasses);
provided, however, that to be so excluded, such drinkware shall, as
of December 31, 2004, only be manufactured with decorating
materials containing less than 0.06% lead by weight as measured, at
Certified’s option, either before or after the material is fired onto
(or otherwise affixed to) the glassware, using a sample size of the
materials in guestion measuring approximately 50-100 mg and a
test method of sufficient sensitivity to establish a limit of
quantitation of less than 600 ppm.

.7.
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2.7 Definition of Reformulated Products Products that satisfy subsections 2.1. through
2.6, as applicable, are deemed “Reformulated Products.”
3.  MONETARY PAYMENTS |

3.1 Penalties Pursnant To Health & Safety Code §25249.7(b) Pursuant to Health &
Safety Code § 25249.7(b), Settling Defendant shall pay $17,650 in civil penalties, with the

penalty payment to be made on or before September 17,2004, and made payable to “Chanler Law
Group in Trust For Michael DiPirro.”

3.2 Apportionment of Penalties Reeeived All penalty monies received shall be

apportioned by Plaintiff in accordance with Health & Safety Code § 25192, with 75% of these
funds remitted to the State of California’s Office of Environmental Health Hazard Assessment
and the remaining 25% of these penalty monies retained by Plaintiff as provided by Health &
Safety Code § 25249.12(d) Plaintifl shall bear all responsibility for apportioning and paying to

the State of California the appropriate civil penalties paid in accordance with this Section.

4, REIMBURSEMENT OF FEES AND COSTS

4.1 The Parties acknowledge that Plaintiff and his counsel offered to resolve this dispute
without reaching terms on the amount of fees and costs to be reimbursed to them, thereby leaving
this fee issue to be resolved after the material terms of the agreement had been settled. Settling
Defendant then expressed a desire to resolve the fee and cost issue shortly after the other
settiement terms had been finalized. The Parties then attempted to (and did) reach an accord on
the compensation duc to Plaintiff and his counsel under the private attorney general doctrine
codified at Code of Civil Procedure § 1021.5 for all work performed through the Effective Date
of the Agreement. Under the private attorney general doctrine codified at Code of Civil
Procedure § 1021.5, Settling Defendant shall reimburse Plaintiff and his counsel for fees and
costs, incurred as a result of investigating, bringing this matter to Settling Defendant’s attention,
litigating and negetiating a settlement in the public interest. Settling Defendant shall pay Plaintiff
and his counsel $70,850 for all attorneys’ fees, expert and investigation fces, and litigation costs.

The payment shall be delivered to Plaintiff’s counsel at the address listed below on or before

-%-
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September 17, 2004. The payment should be made payable to the “Chanler Law Group In Trust
For Michael DiPirro.” Except as specifically provided in this Consent Judgment, Settling
Defendant shall have no further obligation with regard to reimbursement of Plaintiff's attorney’s

fces and costs with regard to the Products covered in the Action,

5. RELEASE OF THE DEFENDANT RELEASEES

5.1 In further consideration of the promises and agreements herein contained, and for the
payments to be made pursuant to Sections 3 and 4, Plaintiff, on behalf of himself, his past and
current agents, representatives, attorneys, successors and/or assignees, and in the interest of the
general public, hereby waives all nghts to institute or participate in, directly or indirectly, any
form of legal action and release ail claims, including, without limitation, all actions, causes of
action, in law or in equity, suits, liabilities, demands, obligations, damages, costs, fines, penalties,
losses or expenses (including, but not limited to, investigation fees, expert fees and attorneys’
fees) of any nature whatsoever, whether known or unknown, fixed or contingent {collectively
*Claims™), against Settling Defendant and each of its distributors, wholesalers, licensors,
licensees, auctioneers, refailers (with the exception of J.C. Penney Company, Inc.), dealers,
customers, owners, purchasers, users, parent companies, corporate affiliates, subsidiaries and
their respective officers, directors, attorneys, representatives, shareholders, agents, and employees
(collectively, “Defendant Releasees™) arising under Proposition 63, Business & Professions Code
§ 17200 et seq. and Business & Professions Code § 17500 ¢f seq., related to the Settling
Defendant’s or Defendant Releasees™ alleged failure to warn about exposures to or identification
of Listed Chemicals contained in the Products.

5.2 The Parties further agree and acknowledge that this Consent Judgment is a full, final,
and binding resolution of any violation of Proposition 65, Business & Professions Code §§ 17200
et seq. and Business & Professions Code §§ 17500 er seq., that have been or could have been
asserted 1n the Complaint against Settling Defendant for its alleged failure to provide clear and

reascnable warnings of exposure to or identification of Listed Chemicals in the Products.

-9
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5.3 In addition, Plaintiff, on behalf of himself, his attorneys, and his agents, waives all
rights to institute or participate n, directly or indirectly, any form of legal action and releases all
Claims against the Defendant Releasees arising under Proposition 65, Business & Professions
Code §§ 17200 et seq. and Business & Professions Code §§ 17500 et seq., related to each of the
Defendant Releasees’ alleged failures to warn about exposures to or identification of Listed
Chemicals contained in the Products and for all actions or statements made by Settling Defendant
or its attorneys or representatives, in the course of responding to alleged wviolations of
Proposition 65, Business & Professions Code §§ 17200 or Business & Professions Code
§§ 17500 by Settling Defendant. Provided however, Plaintiff shall remain free to institute any
form of legal action to enforce the provisions of this Consent Judgment.

5.41t i1s specifically understood and agreed that the Parties intend that Settling
Defendant’s compliance with the terms of this Consent Judgment resolves all issues and liability,
now and in the future (so long as Settling Defendant complies with the terms of the Consent
Judgment} concerning the Settling Detendant and its Defendant Releasees’ compliance with the
requirements of Proposition 65, Business and Professions Code §§ 17200 et seq. and Business &
Professions Code §§ 17500 ef seq., as to the Listed Chemicals in the Products.

5.5 The releases provided by Plaintiff in this section shall not extend upstream to the
Product manufacturers or te J.C. Permey Company, Inc.

6. COURT APPROVAL

This Consent Judgment is not effective until it is approved and entered by the Court and
shall be null and void if, for any reason, it is not approved and entered by the Court within one
year afier 1t has been fully executed by all Parties, in which event any monies that have been
provided to Plaintiff or his counsel pursuant to Sections 3 and 4 above, shall be refunded within
fifteen (15) days.

7. SEVERABILITY

If, subsequent to court approval of this Consent Judgment, any of the provisions of this

Consent Judgment are held by a court to be unenforceable, the validity of the enforceable

nrovisions remaining shall not be adversely affected.
- 10.-
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8. ATTORNEYS® FEES

[n the event that a dispute arises with respect to any provision(s) of this Consent
Judgment, the prevailing party shall, except as otherwise provided herein, be entitled to recover
reasonable and necessary costs and reasonable attorneys’ fees incurred frem the resolution of
such dispute.

9. NOTICES

All correspondence and notices required to be provided pursuant te this Consent judgment
shall be in writing and personally delivered or sent by: (1} first-class, registered, certified mail,
return receipt requested or (1) overnight courier on any Party by the other at the addresses listed
below, Any Party, from time to time, may specify a change of address to which all notices and

other communications shall be sent.

For Plaintiff:

Clifford A. Chanler

Chanler Law Group

0535 Redwood Hwy., Suite 216
Mill Valley, CA 94941

For Defendant:

Andy Santulii
36 Vanderbilt Avenue
Pleasantville, NY 10570

With a copy to;
Jelfrey B. Margulies
Fulbnght & Jaworski L.L.P.

865 S. Figueroa Street, 29" Floor
Los Angeles, CA9G017

10. NO ADMISSIONS.

Nothing in this Consent Judgment shall constitute or be construed as an admission by
Settling Defendant of any fact, finding, conclusion, issue of law, or violation of law, nor shall
compliance with this Consent Judgment constitute or be construed as an admission by Settling
Defendant of any fact, finding, conclusion, issue of issue of law, or violation of law, such being

specifically denied by Settling Defendant. Settling Defendant reserves all of its rights and
-11 -
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defenses with regard te any claim by any party under Proposition 65 or otherwise. However, this
Section shall not diminish or otherwise affect the Settling Defendant’s obligations,

responsibilities and duties under this Consent Judgment.

11. GOVERNING LAW

The terms of this Censent Judgment shall be governed by the laws of the State of
Califorma and apply within the State of Califenia. In the event that Propesition 65 is repealed or
is otherwise rendered inapplicable by reason of law generally, or as to the Products specifically,
then Settling Defendant shall have no further obligations pursuant te this Consent Judgment with
respect to, and to the extent that, those Products are so affected.,

12. COUNTERPARTS; FACSIMILE SIGNATURES

This Consent fudgment may be executed in counterparts and by facsimile, each of which
shall be deemed an original, and all of which, when taken together, shall constitute one and the
same document.

13.  COMPLIANCE WITH HEALTH & SAFETY CODE § 25249.7(f)

Plaintiff agrees to comply with the reporting form requirements referenced in Health &
Safety Code § 25249.7(f). Pursuant to regulations promulgated under that section, Plaintiff shall
present this Consent Judgment to the California Attorney General's Office within two (2) days
after receiving all of the necessary signatures. A noticed motion to enter the Consent Judgment
will then be served on the Attorney General's Office at least forty-five (45) days prior to the date
a hearing is scheduled on such motion in the Superior Court for the City and County of San
Francisco unless the Court aliows a shorter period of time.

16. ADDITIONAL POST EXECUTION ACTIVITIES

The Parties shall mutually employ their best efforts to support the entry of this Agreement
as a Consent Judgment and obtain approval ef the Consent Judgment by the Court in a timely
marner. The Parties acknowledge that, pursuant to Health & Safety Code § 25249.7, a noticed
motion is required to obtain judicial approval of this Conscat Judgment. Accordingly, the Parties

agree to file a Joint Motion to Approve the Agreement (“Joint Motion™), the first draft of which

-12-
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Settling Defendant shall prepare, within a reasonable period of time after the Execution Date (i.e.,
not to exceed fourteen (14} days unless otherwise agreed to by Plantiffs counsel based on
unanticipated circumnstances). Plaintiff's counsel shall prepare a declaration in support of the
Joint Motion which shall, inter alia, set forth support for the fees and costs to be reimbursed
pursuant 1o Section 4. Settling Defendant shall have no additional responsibility to Plaintiff’s
counsel pursuant te C.C.P. § 1021.5 or otherwise with regard to reimbursement of any fees and
costs incurred with respect to the preparation and filing of the Joint Motion and its supporting
declaration or with regard to Plaintiff’s counsel appearing for a hearing or related proceedings
thereon.
17. MODIFICATION

This Consent Judgment may be modified only by: (1) written agreement of the Partics and
upon entry of a modified Consent Judgment by the Court therean, or (2) motion of any Party as
provided by law and wpon entry of a modified Consent Judgment by the Court. The Attorney
General shall be served with notice of any proposed modification to this Consent Judgment at

least fifteen (15) days in advance of its consideration by the Court.

-13-
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18. AUTHORIZATION

The undersigned are authorized to execute this Consent Judgment on behaif of their

respective Parties and have read, understood and agree to all of the terms and conditions of this

Consent Judgment.

AGREED TO:

DATE:

Plaintiff Michael DiPimro

APPROVED AS TO FORM:
DATE;

Clifford Chanler
Chanler Law Group
Attorneys for Plaintiff Michael DiPirre

AGREED TO:

DATE: ﬁv////ﬂ/

Defendant Certiff¥éd International Corporation

APPROVED AS TO FORM:
DATE:

Jeffrey B. Margulies

Fulbright & Jaworski L.L.P.

Attomeys for Defendant Centified International
Corporation

-14-
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18. AUTHORIZATION

The undersigned are authorized to execute this Consent Judgment on behalf of their

respective Parties and have read, understood and agree to all of the terms and cenditions of this

Consent Judgment.

AGREED TO:

DATE:

Plaintiff Michael DiPirro

APPROYED AS TO FORM:

DATE:

Clifford Chanler
Chanler Law Group
Attorneys for Plaintiff Michael DiPirro

AGREED TO:
DATE:

Defendant Certified International Corporation

APPROVED AS TO FORM:

DATE: 0%‘%%

vE. Margu]gZS
right & Jaworski L.L.P.
Astomeys for Defendant Certified International
Corporation

-14-
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18. AUTHORIZATION

The undersigned are authorized to execute this Consent fudgment on behalf of their

respective Parties and have read, understood and agree to all of the terms and cenditions of this

Consent Judgment.

AGREED T

DATE: gf / Z?/ 97:
Pt St

Plaintiff Michael DiPiffo

APPROVED AS TO FORM:
DATE: __ J, /. Jo/ry

I

fZ]i :o-rd Chanler /

\Chianler Law Group

Attorneys for Plaintiflf Michael DiPirro

AGREED TO:

DATE;:

Defendant Certified International Corporation

APPROVED AS TO FORM:

DATE:

Jeftrey B. Margulics

Fulbright & Jaworsk: L.L.P.

Attorneys for Defendant Certified International
Corporation

14 -
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TEST PROTOCOL FOR LEAD RELEASE

Extemnally Decorated Glassware
Externally Dacorated Ceramic Mugs

Decorated Glassware:

1. Wash glass and dry.

2. Totally immerse glass in beaker of acetic acid for 24 hours.

3. Measure ppm lead in acid, compare to internal volume of glass.
4. This procedure is attached.

Ceramic Mugs: Use the ASTM C 738-81 test modified for total immersion and
companson to internal volume.

Lip and Rim Testing: Not done as such. Since all drinking vessels are totally immersed,
the lip and rim area is tested as a part of the whaole.

Samples:
Six samples of each article, i.e., six randomly selected samples of each type

decorated sample article. If a manufacturer wishes to distribute multiple different
designs, six sample articles of each design should be submitted for testing. Six sample
articles of each type design wilt be subjected to total immersion in acetic acid only.

Reagents:
1. Deionized or distilled deionized water.

2. Acetic acid 4% solution by volume; 1 volume of glacial acetic acid to 24 velumes
of distilled deionized water.

Sample Praparation:

Thoroughly cleanse each sample to be tested by immersing in & detergent rinse
of a suitable household alkaline detergent. Rinse several times with deionized water
followsd by several rinses with distilled deionized water, Place the sample articles in a
clean aluminum basket, {covered with clean paper towels), or suitable clean rack and
allow to air dry. Reduce contamination to a Minimurn at all times.

Procedurs for Leaching Lead, (4% Acetic Actd Sclution}:

Once all the samples have been properly immersed in a suitable household alkaline
detergent, subjectad to proper rinses and air dried, place each sample individually into
an appropriately sized acid cleaned, {lead free), glass beaker or clean Nalgene plastic
heaker. Using prenumbered labels, label the outsida of each beaker containing a
sample and record this number on the worksheet. Add 4% acetic acid to each beaker
containing a sample, filling the sample and the space between the sample and the
beaker while covering the rim of the sample with the acetic acid solution. Record the
volurme of leaching solution used in miililiters next to the sample number on the
worksheet. (Cover each beaker completely with aluminum foil to shield the contents
from light.} Record the time and allow the beakers to remain undisturbed for a period of
24 hours at 20 to 24° C (68 to 75° F). At the end of the 24 hour period mix the contents
of each beaker well. To avoid contamination, wear disposable gloves and working with



one beaker at a time, lift up the sample and pour the contents of the sample into the
respective beaker. Using a clean disposable plastic pipst, swirl the contents of the
beaker to properly mix the contents, drain the pipet into the solution and draw off an
aliquot of sample and place it into corresponding specifically numbered clean plastic
snap cap test tube. The number on the outside of the beaker and the number on the
test tube should correspond. Once the aliquot of sample has been drawn off, ninse the
sample under running water, dry the bottom of the sample with a paper towel and
transfer the prenumbered label from the outside of the respective beaker to the bottom
of the sample.

Testing:

Perform testing for lead using atornic absorption spectrophotometry as
prescribed in ASTM methodology C 738-81 or C 927-80. Run each sampla in duplicate
along with appropriate standards as well as aliquots of 4% acetic acid solution and
distiled deionized water in plastic test tubes. Cormrect for the blank if necessary. if a
sample of unknown goes off scale make necessary dilutions using 4% acetic acid from
the same batch prepared for leaching. Record results in ppm using the following
calculations:

ug/dl % dilution = ug/di <+ 100 = ug/ml Pb x volume: of leaching solution used {ml) =
Total ug/Pb 2 internal volume of the article to 7 mm{ml) = ppm leachable ead
relative to the intemnal volume,
See attached laboratory report forms.
Ta Determine The Intemal Volume:

Mark each unit 7 mm (1/4"} below the rim on the outside of the sample. Fill each

unit from a graduated cylinder to approximately 1/4" (8 to 7 mm) of overflowing.
Measure and record the internal volume of each unit in milliliters,

When Reporting Final Results Include The Foliowing:
1. The amount of leachable lead in ppm relative to the intemal volume of the
sample, average of six if possible.
2. The distance of decoration below the rim in mm.

Materials Used in Testing Procedure:

Beakers - Nalgene, polypropylene, graduated 2000 mt.

Test tubes - Polystyrene with friction fit snap cap, sterile, 17x100m

Pipets - Kimble, serological, polystyrene, sterile, 10 mt.x 1/10.

Carboys - Nalgene, 20 liter, for mixing acetic acid sclution.

Aluminum Baskets

WHility bath -  18-8 stainless steel, deep drawn, seamless construction
with cover; holds 31 quarts. Qverall dimensions length
21 3/4", width 13 3/4", depth 8"

Dlility bath - same as above, holds 20 quiarts.

Gloves - vinyl, disposable.

Hot plate - VWR Scientific, Thermolyne, Type 2200, length 24", width 12"

Aluminum foil - to cover samples during the 24 hour period.



References:

1982 Annual Book Of ASTM Standards, Part 17, Refractories, Glass, Ceramic Materials;
Carbon and Graphite Products:

pg. 757-759 ASTM Designation: C 738-81

pq. 998-1002 ASTM Designation: C 927-80

pg. 682 ASTM Designation: C 676-74 (reapproved 1980)

November 13, 1978,
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Children's Glasses

Glasses intended or marketed primarily for use by children shall mean the following
glass tumblers with colored designs decorated on the exterior surface of the glasses and
used for holding non-alcoholic beverages, and other glasses analogous thereto:

1- Glass tumblers decorated with designs such as the following: Big Bird, Winnie
the Poch, Tweedy, Taz and Teletubbies.

2- Glass tumblers intended to be used primarily by small children for consuming
non-alcoholic beverages which glass tumblers (a) have a height of at least three
inches tall but not more than four and one-half inches talt and are not more than
three inches width in diameter and (b) have a capacity to hold at least four
ounces of liquid but not more than seven ounces of liquid.
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Standard Test Method for

Lead and Cadmium Extracted from the Lip and Rim Area of
Glass Tumblers Externally Dacorated with Ceramic Glass
Enamels '

MSMBMMNMWCW:BMMWMIM;NWM indae ey o your of
dmwﬁummmmdmumﬂmmmhmlnWh&m&eﬂﬁhﬁmﬁdjk
Mmm:ﬂmmummmmmm«w

1., Scope 313 lip andﬁmma—&ﬂpmtoftddnﬁnu v gel which

l.lmuﬂmﬂhudmwﬁthedamﬁmﬂunuflendmd #mmmwwmﬁmnnmemmafﬂnmmm
caduﬁumexmodbyaaaﬁcudd&omthelipmdﬁmmof oth
ghsswu'eusedfurdziukinnmdnmichiseneﬁodydmmleﬂ 4. Sumary of Test Method _
wiﬂ:mmlcghmmuda.mprm:duﬂnlgmwdonm]r 4.11mmnﬁmmmnuuwdﬁpmmabpmdn9\
be:xpmedmawdmmrdemoﬂudmdm:ﬂum&om mﬂwuﬁkwﬂwwmmn% 1cetic acid
medmmmdmmdmm.dnmfm.usmmthﬂ 'd“ﬁmli‘lﬂwQﬁ'C(ﬁﬁto?S'F}fm?Mi?mdm mensured
< unilely tn be matched under the actual conditions of usage by stomic sbsorption specrophotomesTy TS smec fic hollow
e sach, ghaasware, This test medhod Js specific far load and S dade ar eloctrodeless dischargs tamps foc lead a0l et
eadmium reapectively. Results arc reparied as micrograms p- millilitre
{(ppm) extracted relative o the internal vohurne [ the glass

1.2 The values mmdmmepmblemuicunmmwbc
m:hrdeduﬂ:catmdﬂd.Mngiminpuen&mcsm 5. Significance sad Use
far inforruation only. 5.5 The hesvy metals, lead and cadmium, ar kaown 16
1.3 This standand may invoive hagardous materials, opera-  RUSS serious health cffects.in men if comsumed in weess. TL s,
tions, and equipment. Tﬁiss:audarﬂdﬂumrpmpartta mudmimpmnttnnmmsmmmtﬂmmbe
address ali of the aafety concefny associated with it uze, Tt [s extracted from an arez of the glass drinking wsss | in contact
the responsibility of the user of thiy tandard to establish with the lip. Bven though the amount of lead 2:d cadmium
riate safety and haalth practices and determing 1he extracted by this test method 18 in no way represer tative of e

applicabiliny of reguiatory limitatians prier 19 use. amount of the metais extracted by actus! lp comtact, ths
_ rcln&vemignlm!eofmmlsuanMdENNOnﬂmupecim
2. Referenced Docnments ir. relation fo anofher lest specimen provides ot ffective tool
21 ASTM Standerds! for digcrimination.
C 738 TestMﬂhndiﬂchada.nd Cadmium Bxtracted from
Glazod Ceramic Surfaces? 6. Tnterferences
- 6.1 Singe gpecific holiow cathods lamps or elestodeless
3. Terminology . dbchngehupsfwhududcadm&ummmd there afe 0o
3,1 Definitions: interferences.

3.1.1 ceramic gloss decorations—cerumic glase enamels
foged to glassware ot tomperatures above 425°C GOFF) 1o - Apperatus
a deooration. 7.1 Azomic Absorption Spectropkatomercr {A 45}, equipped

3.1.2 ceramic glass enamels (also ceramic enamels or glags  Witha 102-mm (4-in.) single siot or Baling bumer bead and

enamels —predominatelys colored, silicars glass fuxes waed o digital concentration readout attachment (DCE.} If available.

dacomare giassware. Thly instument thould have & sennidvity of avar €05 pg/mL of

— M:lfwl%abmpﬂmmhmﬂﬁﬂtyoflbmw.mpg!m
'mﬂmumwewumwc-umm of padmlum for 1% sbsorption. Use the oparsiing conditions

uammmkmauumwmwasmdmcmom nspedﬁmdin&mimmmmmmﬂmnu‘:mlyﬁcalmm-

mmmrtwwmbymw“m*wmtw ods manial.

Cozramia Whitkwmrs Produtis, Cilaga Deooratool A

e e on o Esmncied . B e e mblers. 1 A 72 Hollow Cathode or Electrodeless D.scharge Lest

upeocy Tak Foros m?”ﬁf&ﬂmﬂwdgﬂmm Lm;;tﬁ:ﬁéa nm. Fiocirod

Curmenit bition spprowed Jua 13 . Publiched 198 7. ‘mthode T 1 ;
oy I Lan O VT <30 (13937, Qoglneily 3' s:l:ai oyt or Elscirodelear Disci.arge Cadmiun
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7.4 Giatsware of chemuically resistant borosilicate glass §or
use in preparing and storing reagents and solutions, and for vse
45 {esl Specimen containers.

7.5 Detection limits of lead and cadmlpm shall be deter-
mined and reparted for individual instruments. In this test
me:hod.ﬂmdﬁtecﬁnnlimitshanhedeﬂnaduwdcaﬂ:emam
noige level at O pg/nL. Representative detaction lmits would
be approxamaely 0.01 to 0,03 pg/ml for lead and 0.0005 to
0.0010 pg/mL for cadmivm.

8. Reagedis

8.1 Purity of Reagents—Reagent grade chemicalé shell be
wsad ir. all tests. Unless otherwise indicated, it is intcnded that
alt reageors ahall conform to the specifications of the Commit-
tee on Avalytical Mmdmmmm Soclety,
where such specificaions &me availabls.? Other grades may bo
uged provided it 8 fist sscertainsd that the reagent is of
snMciently high purity to permit its nae without lessening the

of the dotermination. Analyze each new atch of
reapents for lead and cadminm.

R.2 Purity of Water—Unless otharwise indicated, references

mwmsbﬂlbaundmmdmmundisumdmdm'mized

walsf.

£.5 Aceric Acid (4 volums %)—Mix 1 voluma of placial
asetic acid with 24 yolumes Of water

R4 Cadmium Signdard Stock Solurlon (1000 pg/ml of

ssclve 0.9273 g of anhydrous csdmium sulfats -

cadmi
in 250 mL of 1 % HCL (8.6) and ditnte to 500 mL with 1%
HCL Commercially available standard cadniivm solutions may

. also be nzed.

8.5 Detergan: Rinse—Add

to 1 L of lukewnarmn tap walel

8.6 Hydrochloric Acid {1 weight Fo}—Mix 1 yolume of
concenteated hydrochloric acid (HCl, sp &7 1.19) with 37
volumes of witter.

8.7 Lead Standard Stack Solution (1000 pg/ml ) —Dissolve
1.598 g of lead nitratc (PHNO,);) ind % wcetic acld and dijute
o lLvdmd'budca:id.comne:daﬂyamhbkmm
lead gohrtions may also be used.

9, Sampling

9.1 Continuous Process—-Since the amount of metal e
.lusadfrmnadmulﬁonmuuﬂ'modb;rﬂmﬁ:hsmdi-
tions, wrﬁchmaymlbemﬂfmmluossihswidﬂmﬁbemm
a minimem of six samples should be taken representing both
sides and (e canter of the lehr.

Qlipan‘orPHo—Amlnimnmnflixlmplu should be

2 ml of haod dishwashing

nndomh'ulﬂ.-wdﬁvmﬂnw@mnﬂulmd.

10. Prepuration of fandsrds

10.} [ead Standard Working Soltions—Dilnte lead mitrste
solution (8.7) with acstic acid (3.3 to obtain working stanvdards
hnﬁngﬁnﬂleadmemﬂmofﬂ. 5, 10, 15, and 20 pp/ml.

* Reagans Chipalcal, Amarican Chrmical Sociery Spectications, American
mm.mmmm«mw.ﬁwm
nﬁwmmmw.umwpm
mnmmmmu.:-ndmuﬂwmmm
gmmmus.mﬂwum.m

1027 Cadmium Standard Working Solutions—Dilute c2 -
mjum stock sohstion {8.9) with esctic acad (2.3} to cbirin
working standards Raving final cadminm concentrations of § 0,
03,05, 1, 1.5, and 2.0 pghal.

103 Presh working solutions should be prepared daily.

11, Procedure

11.1 Preparation of Somple—Take six ;dsntical ynits v.od
clease tach witk 4 detergent rinse. Then rinse with tap wter
fallowed by disilled wates foliowed by ait drying. Mark &-ch
unit 7 mmbduwﬂwﬁm.kmdthqinlemnlwtumaof euch
uﬁduinmﬂﬁﬂmhyﬁ]ﬁnsﬁomnmdunadcyﬁnw-m
appmﬁmmlyﬁhoTnm(%m)ofovarﬂowing.Maﬂnmh
article, in & nondecoratad ol {if possible), 20 mm below the
rim oo the outsidz. Invert the article ia 2o spproprate 1nb 12
i hope diameter i B minimun of .25

soluﬂnnﬁumnmdumdcﬂinduwthezoammmk.m.md
the yolums ofmhﬂmmnd.ﬂuv«thsglmwmmhjn:'l.if
mﬁbhmwmﬂmnﬁmmdmpmmamjm
contaminatien. Let stand for 24 h @t room tempersmare (20 to
24°C) in the datk. Remove the article after tbe 24-h leac dng
pe:iudanddmmim_thslcadanduudmiumbyatomic abrorp-
tion. Record the tead and cadmium found i microgrmm. per
millilitre.

Hom Z-Thpoaﬁbﬂhyoflﬂniﬁwtmuwtdwwuiot-ﬁm.

‘rngmalyst;mnlﬂum-nﬂnewheﬂuﬂwmﬁcmdlu:biuhr-m
Mbﬂw&nmmmﬂkhdonmvhs&m ¥ it ir. niiclent
mmmmuumdmmmmmwmmm
20ty charic -
112 Determination of Lead—Sct the nstrument (7.7) fex
maximum signal & 2513 om using the Joad hoilow cn hode
lamp {7.2) (Note 3) and mrfacetylene (CoHy) flow raies
recommended by the manufacterte Stir the sample {lencbing)
mluﬁonmd'yuwoﬁapwﬁminw:clmﬂukmuﬁnw
from the extraction contniner if guitable, Fiush the hurne. with
watumd:hackmi:puimbetwmrmdim.nemmﬂn-slud
ﬁmamﬂdmdmmmnp;hﬂuﬂ:ﬂm
nhmmmedhm_mmuﬁmmﬂn;m}unh & the
eoncentration. mode with lead working sojutions (11.°) and
nad'mdmnrdihesmplamcemdondirmﬂy. Braci »f the
gazaple solution with the next bigher and Jower %ang
solukions. Dilute sampies cootaining more than 20 p nL of
Jead with 4 % acetic acid and resnalyzc.

Nmz—mmnﬂlmﬂmnhmmuﬁhﬁmudbmﬂw
cathixde Yumps.

113 Determination of Cadmium—Proceed ud 1 1k, using
m:ﬁmimhdhwcamudehmp{'}'.‘i) and cadmiuyy Fan-
dards (10.2). If the sample (eaching) solution conlair more
than 2 pg/ml. of cadmium, dilute with 4% acctic v.id and
reanalyze.

12. Calculation

12.1 Use the following equations 1o calculate tre toial
mmntoﬂudorcadmimmﬂﬂrclmod&umﬂwﬁp wnd Tim
aren of the articls expressed (1)|:nmulnﬁmgnms and {Z)
mwmﬂﬂmdlﬂquﬂmﬁmmﬂhﬂﬁw:ﬁww
the intamal volume of the artizle. - .
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12.1.1 Dezumfae"la'aﬁ'ot cadmium, A, jn MICTOgRAITS a3
follows:
A=COXY, _ (3
1212 Determine lead of cadimium, A, in parts pec millica
as follows:

A -i’%1ﬂ @
wheere: )
¢ = concentration of lokd or Cadmium in leaching solu-

tion, pg/ml;
= yolume of lesching solutien, mL; and
infernat volume of aricls, mb (Note 4).

the article axpressed in miflilires of

Vy
Va

Nom {—The inpemal valome of
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13. Report
13.1 A suggested report form is given ia Pz 1.

14, Precision and Biag

14.1 Precision for the amalyileal method for yingle or
multiple operator within & single labaratory 13 vithin the
ensilivity of the AAS used and a5 specified is about 1.5 pgiml
for lead and 0.25 pg/mL for cadmlum.

147 The sccuracy and berwsen-labotatory pgre:izion are
dependent upon the shility o obtain yepresentative 3.mples for
the statlstical universe belng sampled.

15. Reywords

water closety s wesght i prama. Therefare, in this isstance 15.1 . . , .
. r .1 aromie dbeorption; cadmium cerapaic glas: enamely;
il bere: which oquals " v
::msﬂllpﬂ tquals mACETRT P SR quals putl Jaze: heavy metals: lead .
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Fia. 1 Report Form

mmmhmwmmmmmwhmﬁwmmmﬂwm
s starciand. Utons of this siandand an &xpeasly
mmwnmawdmmmmvawm

scviwcl e cismminalion of e viRily of sy uth

asstieg of v Aapansitl

coirbine, whic you may send. Ew&hﬂﬂmmﬁmmm-mmmmﬁnﬂmr
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